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India sends Pak
notice to modify
Indus treaty

( Viting Pakistani “intrans-
sigence” and unilateral
actionsrelated tothe1960 In-
dus Waters Treaty, India has
sent a notice to Islamabad
for modification of the trea-
ty. Despite the World Bank
urging a mutually agreeab-
le way, instead of seeking se-
parate processes, to address
Pakistan’'s objections to Kis-
hengangaand Ratle projects
in J&K, Islamabad’s refusal
to discuss the issue with In-
dialed to the notice, reports
Sachin Parashar.P12

India hits back at Pak, sends notice
on Indus Waters Treaty amendment

Gives 90 Days To
Enter Talks To Fix
‘Material Breach’

Sachin.Parashar
@timesgroup.com

New Delhi: Citing Pakistani
“intransigence” and unilat-
eral actions related to the 1960
Indus Waters Treaty (IWT),
India has sent notice to Izla-
mabad for modification of
the treaty. Despite the World
Bank asking India and Pakis-
tan tofind a mutually agreea-
ble way, instead of seeking
separate processes, to ad-
dress Pakistan's objections
to Kishenganga and Ratle hy-
droelectric projects in JEK,
Islamabad's refusal to dis-
cuss the issue with India led
to the government's notice,

The World Bank, which is
also a signatory to I'WT, in Oc-
tober last year appointed not
just a neutral expert to exam-
inethe issue but also, at Pakis-
tan’s insistence, a court of ar-
bitration chairman, despite
acknowledging India’s con-
cernthat carrying out the two
processes concurrently posad
practical and legal challeng-
s, The court, which Pakistan
claims has been set up under
IWT provisions, is hearing
thecase in The Hague.

India is also hoping the
maodification will lead toan up-
date of TWT by incorporating
the “lessons learned” over the
last 62 years. India and Pakis-
tan had negotiated for nine
years before finally signing in

S

Despite the World Bank asking India and Pakistan tofind a mutually
agreeable way to address Pakistan's objections to Kishenganga and
Ratle hydroelectric projects in J&K, Islamabad's refusal to discuss the
issue with India led to the government's notice

1960 the IWT, which facilitates
cooperation and exchange of
information between them for
use of river waters. While ma-
ny have called upon the gover-
nment toreview its rolein IWT
because of Pakistan's support
to cross-border terrorism, the
treaty is still cited among the
maost successful international
treaties for having survived
conflicts, including wars.

India has provided Pakist-
an 90 days to enter negotiati-
ons for rectifying the “materi-
al breach” of IWT. While Isla-
mabad had itself requested ap-
pointment of a neutral expert
in 2015 to examine the designs
of the projects, a year later it
proposed to World Bank that a
court of arbitration look into
its ohjections instead. “This
unilateral action by Pakistan
was in contravention of the
graded mechanism of dispute
settlement envisaged by IWT,”
said a source, adding that In-
dia, had made a separate re-
quest for the matter to be re-
ferred to a nentral expert.

For India, as government

sources said, two processes
and the potential of their in-
consistent or contradictory
outcomes created an unprec-
edented and legally untena-
ble situatior, which risked
endangering IWT itself,

The World Bank acknowl-
edged the same in 2016 as it
paused the initiation of two
parallel processes called upon
India and Pakistan to seek an
“amicable” way out. Pakistan,
however, refused to discuss the
issue in all five meetings of the
Permanent [ndus Commis-
sion from 2017 to 2022, Parallel
consideration of the same is-
sues is not covered under any
provision of IWT, according to
Indian anthorities.

“India has always been a
steadfast supporter and a re-
sponsible partner in imple-
menting I'WT in letter and
spirit. However, Pakistan's ac-
tions haveadversely impinged
on the provisions of TWT and
their implementation, and
forced India to issue an appro-
priate notice for modification
of TWT,” said a source.
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India issues notice to Pakistan seeking
modification to Indus Water Treaty

‘The notice sent on January 25 through respective commissioners for Indus water, is set to
open up the process for making changes to the treaty that was inked on September 19, 1960’

MPOST BUREAU

NEW DELHI: For the first
time, India has issued a notice
to Pakistan seeking a review
and modification of the Indus
Water Treaty (IWT) in view
of Islamabad’s “intransigence”
to comply with the dispute
redressal mechanism of the
pact that was inked over six
decades back for matters relat-
ing to cross-border rivers, gov-
ernment sources said on Friday.

The notice, sent by India’
Indus water commissioner to
his Pakistani counterpart on
January 25 under the provi-
sions of the pact, seeks [slam-
abad’s response within 90 days
for intergovernmental nego-
tiations to “rectify the material
breach” of IWT.

Government sources said
India’s call for the review and
modification of the pact is not
specific to the dispute resolu-
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Persannel of Border Road Organisation and local velunteers work to
stop the overflowing water of Indus river
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Highlights

# India and Pakistan signed
IWT on September 19,
1940, after nine years
of negetiations, with the
‘Warld Bank being a signa-
tory of the poct

» Under the Indus Water
Treaty, all the weters of
the eastern rivers — Sutle],
Beas, and Rovi — amount-
ing to around 33 million
acre-feet [MAF) annually
are dllecated to India for
unrestricted use

tion mechanism only, and that
the negotiations could cover
various other provisions of
the pact based on experiences
gained over the last 62 years.
Indias significant step
comes around 10 months after
the World Bank announced

appointing a neutral expert
and a chair of the Court of
Arbitration under two sepa-
rate processes to resolve the
differences over the Kishen-
ganga and Ratle Hydro Electric
Projects following Islamabad's
refusal to address the matter

through talks between the two
commissioners.

The sources said India con-
siders the start of the two con-
current processes to resolve the
dispute violates the provision of
the three-step graded mecha-
nism prescribed in the pact and

wondered what will happen if
the mechanisms come out with
contradictory judgments,

India and Pakistan signed
IWT on September 19, 1960,
after nine years of negotiations,
with the World Bank being a
signatory of the pact which sets
out a mechanism for coopera-
tion and information exchange
between the two sides on the
use of water of a number of
cross-border rivers.

“The objective of the notice
for modification is to provide
Pakistan an opportunity to
enter into intergovernmental
negotiations within 90 days to
rectify the material breach of
IWT. This process would also
update IWT to incorporate the
lessons learned over the last 62
years, said a source.

They said the immediate
trigger to send the notice was
Pakistan’s “intransigence” fora
solution to the Centinued on P4
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Indus Water
Treaty

differences over the Kish-
enganga and Ratle Hydro
Electric Projects as per provi-
sions of the TWT.

Under the pact, any dif-
ferences need to be resolved
under a three-stage approach.
However, in the case of Kish-
enganga and Ratle Hydro
Electric Projects, the World
Bank started two concurrent
dispute redressal processes
at the insistence of Pakistan
that India felt was a breach of
the IWT.

‘The sources said India has
always been a steadfast sup-
porter and a responsible part-
r-er !n implementing IWT in

spirit.

“Hmmw:r. Pakistan's
actions have ad\reraely
impinged on the provisions
of IWT and their implemen-
tation, and forced India to
issue an appropriate notice
for m ion of the pact,”
said a source.

In 2015, Pakistan
requested the appointment
of a neutral expert to exam-
ine its technical objections
to India’s Kishenganga and
Ratle Hydro Electric Projects
{HEPs).

In 2016, Pakistan unilat-
erally retracted this request
and proposed that a Court of
Arbitration adjudicate on its
objections, sources said.

They said this “unilat-
eral action” by Pakistan is in
contravention of the graded
dispute settlement mecha-
nism envisaged by Article TX
of TWT.

Accordingly, India made a
separate request for the mat-
ter to be referred to a neutral
expert.

“The initiation of two
simultaneous processes on
the same questions and the
potential of their inconsistent
or contradictory outcomes
creates an unprecedented
and legally untenable situa-
tion, which risks endangering
TWT itself]’ the source said.

“The World Bank
ackn this itself in
2016, and took a decision to
‘pause’ the initiation of two
parallel processes and request
India and Pakistan to seck an
amicable way out" it said.

The sources said that
despite repeated efforts by

India to find a mutually
agreeable way forward, Paki-
stan refused to discuss the
igsue during the five meet-
ings of the Permanent Indus
Commission from 2017 to
2022,

At Pakistan’s continuing
insistence, the World Bank
last year initiated actions on
both the neutral expert and
Court of Arbitration pro-
cesses, they said, adding such
parallel consideration of the
same issues is not covered
under any provision of TWT.
It is learnt that the Court of
Arbitration is holding its first
hearing in The H !

“Faced with szﬂwﬁcﬂa-
tion of IWT provisions, India
has been compelled to issue
a notice of modification,” the
source cited above said.

Under the provisions
of the TWT, in case of any
questions on any project or
initiative, the Indus commis-
sioners attempt to resobve
them under the first step. If
they fail, then the questions
become “differences” and the
World Bank has  to appoint

“neutral expers”

If the “neutral experts” fail
to find a resolition, then the
differences become disputes
and, in such a scenario, the
World Bank has to appoint a
Court of Arbitration to find a
way out, the sources said.

In the case of Kishen-
ganga and Ratle Hydro Elec-
tric Projects (HEPs), Pakistan
asked for the appointment of
neutral experts in 2015, Sub-
sequently, it demanded the
appointment of the Court of
Arbitration in 2016 skipping
the second stage of the dis-
pute redressal, they said.

In 2016, the World Bank
followed the processes of
finding a resolution by the
neutral experts as well as
the Co following Paki-
stan’s insistence. India, at that
Em'nl., wondered what would

appen if the two mecha-
nisms came out with contra-
dictory outcomes, the sources
said,

Following Indias objec-
tions, the World Bank put a
pause on both drocesses and
asked both sides to resolve
the matter in the meetings
of the Indus commission.

The pause was withdrawn in
March last year, they said.

In March last year, the
World Bank armounced
starting of the two coneur-
rent processes and subse-
quently appointed a neutral
expert and a chair of the
Court of Arbitration.

When the two concurrent

processes resumed in March
last year, India only cooper-
ated with the neutral expert
and has been skipping the
process being followed by the
CoA.

“Mow we have reached a
stage where if we allow both
the processes to move for-
ward, it may result in contra-
dictory judgments and will
put a question mark over the
integrity of the treaty itself.
That is the immediate and
legal reason for modification
of the treaty,” said the source,

The sources said India has
learnt many lessons over the
last 62 years, and that it feels
it is time to make the treaty
“more up-to-date”.

There is a provision in the

for modification and
there could be many things
that India may like to change
or could be things that Paki-
stan may like to change.

Under the Indus Water
Treaty, all the water of the
m:crn rivers — Sutlej, Beas,
and Ravi — amounting to
around 33 million acre-feet
(MAF) annually are allocated
to India for unrestricted use.

'Ihe water of western riv-

- Indus, Jhelum, and
Ch;enab - amounting to
around 135 MAF annually
have been assigned largely to
Pakistan. India is permitted
to construct the run of the
river plants on western rivers
with limited storage as per
criteria specified in the treaty.

As per the provisions of
Article VIII(5) of the Indus
Water Treaty; the Perma-
nent Indus Commission is
required to meet at least once

a year,
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After 62 years,
Indiamoves to
amend its water
treaty with Pak

Notice to modify Indus Water Treaty
due to parallel dispute resolution

SHUBHAJIT ROY &
HARIKISHAN SHARMA
NEW DELHI, JANUARY 27

IN AN unprecedented move,
India has issued a notice to
Pakistan for modification of the
Indus Waters Treaty (IWT)—a
bilateral agreement that was
signed in September 1960 and
survived three wars, the Kargil
conflict, and the terror attacksin
Mumbai and Kashmir,

Sources said Pakistan’s “in-
transigence” forced India to is-
sue the notice of modification
and update the treaty to “incor-
porate the lessons learned over
thelast 62 years". This would ef-
fectively mean that the treaty
can be opened for re-negotia-
tions for the first time in over six
decades.

“The objective of the notice
for modification is to provide
Pakistan an opportunity to enter
into intergovernmental negoti-
ations within 90 days to rectify
the material breach of IWT,” the
sources said,

Sources said the notice was
conveyed by India to Pakistan
on January 25 through the re-
spective Commissioners for

Indus Waters according to
Article XI1(3) of the IWT. The
Article states: “The provisions
of this Treaty may from time to
time be modificd by a duly rat-
ified treaty concluded for that
purpose between the two
Governments.”

Late Friday, Pakistan said that

“a Court of Arbitration is hold-
ing its first hearing in The
Hague” on its objections to two
hydroelectric power projects in
J&K and attention should not be
diverted from “the important
proceedings”.

Sources in Delhi said that

while India has always been a
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India moves to amend its water treaty with Pak

“steadfast supporter” and a “re-
sponsible partner” inimplement-
ing the treaty in letter and spirit,
Pakistan's actions have “adversely
impinged” on its provisions and
theirimplementation.

The notice isthe latest twist in
asequence of eventsthat beganin
2015, when Pakistanrequested for
the appointment of a “Neutral
Expert” to examine its technical
objections tothe Kishangangaand
Ratle Hydro Electric Projects
(HEPs).In 2016, Pakistan retracted
this request and proposed thata
Court of Arbitration adjudicate on
its objections,

Sources said this “unilateral
action” by Pakistan is in “contra-

vention of the graded mechanism
of dispute settlement” envisaged
by Article 1IX of the IWT.
Accordingly, India made a “sepa-
rate request” for the matter to be
referred to a “Neutral Expert”™.
Outlining the Indian position,
sources said the “initiation of two
simultaneous processes on the
same questions and the potential
oftheirinconsistent or contradic-
tory outcomes creates an un-
precedented and legally unten-
able situation, which risks
endangering IWT itself”.
Responding to the Indian no-
tice, Pakistan Foreign ministry
spokesperson Mumtaz Zahra
Baloch said: “Aswespeak,aCourt

of Arbitration is holding its first
hearing in The Hague on
Pakistan’s  objections to
Kishanganga and  Ratle
Hydroelectric Projects. The Court
of Arbitration hasbeen setup un-
der the relevant provisions of the
Inclus Waters Treaty. Such media
reports should not divert atten-
tion from the important proceed-
ings of the Court of Arbitration.”
Sources in Delhi, meanwhile,
referred to the dispute resolution
mechanismunder ArticleIX of the
treaty. “It's a graded, three-level
mechanism. So, whenever we
plan tostart a project there, under
the Indus Water Treaty, we have
toinform Pakistan. Invariably, they

opposeitand ask for more details,
which meansthereisaquestion,”
they said. "In case there is a ques-
tion, it hastobe clarified between
the twosicles at the level of Indus
Commissioners, If the question is
not resolved by them, the level is
raised. And that question be-
comes a difference, which is ad-
dressed by the Neutral Expert. It
isatthis stage that the World Bank
comes into the picture. If the
Neutral Expert says, Thisis a ques-
tionlamnotable toresolve or this
is a question that needs interpre-
tation of the treaty’, it becomes a
dispute, This goes to the third
stage, the Court of Arbitration,”
they said.
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MEW DELHI has issued a notice to lslamabad
seeking modification of the more than six-
decade-old Indus Waters Treaty that governs
the sharing of waters of six rivers in the Indus
system between the two countries, India said
the natice follows Pakistan’s continued “in-
transigence” in implementing the reary, by
raising repeated chjections o the construction
of Tyrdel projects on the Indian side.

The notice, sent on January 25 through
the Commissioner for Indus Waters, gives
Pakistan 90 days to consider entering intoin-
tergovernmental negotiations to rectify the
material breach of the treaty.

The natice has invoked Article X1 (3) of
the treaty which says: “The provisions of this
Treaty may from time to tdme be modified
by a duly ratified treaty concluded for that
purpose between the two Governments.”

Sources said India was initiating the
process to make changes to the 1960 treary.

India’s hydroelectric projects

The notice appears to be a fallout of the
longstanding dispute over two hydroelectric
pawer projects that India is building — one
on the Kishanganga river, a tributary of the
Jhelum. and the other on the Chenab,
Pakistan has objected to these projects, and
dispute resolution mechanisms under the
treaty have been invoked multiple times —
but a resolution has not been reached.

In August 2016, Pakistan approached the
Warld Bank, which had brokered the 1960
treaty, seeking the constitution of a Court of
Arbitration under the relevant dispute re-
dressal provisions. [ndia moved a separate
application asking for the appointment of a
neutral expert, which is a lower level of dis-
pute resolution provided in the treaty, India
argued that Pakistan's request for a Court of
Arbitration violated the graded mechanism
of dispute resolution in the treaty.

In between, the Pakistan-backed termor-
ist attackin Ui in Septermber 2016 prompted
calls within India to walk aut of the Indus
Waters Treaty, which allots a significantly
bigger share of the six river waters (o
Pakistan, The Prime Minister famously said
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Indus treaty notice to Pak

India has sought modification of the 62-year-old treaty that governs the sharing of waters of the Indus
system. India objects to two simultaneous dispute resolution mechanisms that have been set in motion.

INDUS RIVERS TREATY
EASTERN RIVERS
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that blood amd water could not flow together,
and India suspended routine bi-annual talks
between the Indus Commissioners.

The World Bank, the third party to the
treaty and the acknowledged arbiter of dis-
putes was, meamvhile, faced with a unique
situation of having received two separate re-
quests for the same dispute. [t declared a
‘pause’ tolet India and Pakistan explore al-
ternative routes of dispute resolution,

Regular meetings of Indus Waters
Commissioners resumed in 2017, and India
tried to use these to find mutually agreeable
solutions. Pakistan, however, refused todis-
cuss these issues, sources said,

At Pakistan's continued insistence, the
Waorld Bank in March last year initiated ac-
tions on the requests of both India and
Pakistar In October, it named Michel Lino as
the neutral expert and Prof Sean Murphy as
chairman of the Court of Arbitration.

“They will carry out their duties in their
individual capacity as subject matter experts
and independently of any other appoint-

ments they currently hold,” the Bank said in
a statement on October 17, 2022,

But such parallel consideration of the
same issue is not provided for in the treaty.
India has repeatedly cited the possibility of
the two processes delivering contradictory
rulings that could lead to an unprecedented
and legally untenable situation,

India’s notice and implications
At this point, the implications of India's
notice for modifying the treaty are not clear.
Article X1 (3) of the Treary that India has in-
voked is not a dispute resolution mechanism.
Itisineffecta provision to amene the treaty.
But an amendment or modification can
happen only through a “duly ratified Treaty
concluded for that purpose between the two
governments”, Pakistan is under no obliga-
tion to agree to India’s proposal. As of now,
itisnat clear what happens if Pakistan does
not respond to India’s notice within 90 days.
Article XII [4), provides for the termina-
tion of the treaty through a similar process

— “aduly racified Treaty concluded for that
purpose between the bwo governments”.

India has not spelled out what it wants
modified in the treaty, But over the past few
years, especially since the Uri attack, there
has been a growing demand in India to use
the Indus Waters Treaty as a strategic tool,
considering that India has the natural advan-
tage being the upper riparian state,

India has not fully utilised its rights over
the waters of the three east-flowing rivers —
Ravi, Beas, and Sutlej — overwhich it has full
control under the treaty, It has also not ade-
quately utilised the limited rights over the
three west-Mlowing rivers — Indus, Chenab
and Jhelum — which are meant for Pakistan.

Following the Ui attack, India had estab-
lished a high-level task force to exploit the
full potential of the treaty, Accordingly, India
has been working to start several big and
small hydroelectric projects that had either
been stalled or were in the planning stages.
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India’s groundwater governance is in better shape

the world's population, occupies absout

2.4% of the total geographical area and
consumes 4% of total water resources, A Wiorld
Bank report says that India is the largest
groundwater user. A rapidly growing economy
and population are straining the country’s
groundwater resources.

As a vast country, India has distinet and
varying hydm-geological settings. Groundwater is
the backbome of India’s agriculiure and drinking
water security in rural and urban areas, meeting
nearly 0% of the country's drinking water and
two-thirds of its irrigation needs. Groundwarter is
pivotal to India’s water security. The fact that the
theme of UN Work] Water Day 2022 was
‘Groundwater, Making the Imvisible Visible' is a
reflection of the importance given to the resource
across the globe.

The central government is working to achieve
the goal of sustainable groundwater management
in collaboration with States and Union
Territories. In this process, certain important
deliverables have been identified that include a
reduction in groundwater extraction to below
T0%, increasing the network of groundwater
observation wells, installing digital water level
recorders for real-time monitoring, periodic
maonitoring of groundwater guality, acuifer
mapping and data dissemination, having better
regulation of groundwater extraction by
industries, and promoting participatory
groundwater management and even periodic
groundwaler resource assessment.

In May 2019, a much-nesded step of policy
reform was done under the leadership of the
Prime Minister with the creation of Jal Shaku
Ministry (a merger of the erstwhile Ministries of
Water Resources, River Development and Ganga
Eejuvenation along with Drinking Water and
Sanitation). This was to give impetus to the
management of water resources with special
focus on demand and supply management.
Eealising the importance of community
participation, the Jal Shakti Abhiyan wis
launched subsequently to transform Jan Shakii
into Jal Shakti through asset creation, rainwater
harvesting ("Catch the Rain' campaign) and

l) ata show that India, with nearly 18% of

r
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A scientific approach

Initatives have also been taken for the effective
management and regulation of groundwarer,
examples being the Atal Bhujal Yojana (ABY) and
the Matienal Project on Aquifer Management
(MAQUIM). With the goal of “participatory
groundwarer management”, ABY looks to
inculcate betavioural change made possible by
ineentivisation, NAQUIM, which is nearing
completion, envisages the mapping of
sub-surface water bearing geological formations
(aquifers) to help gather suthentic data and
enable informed decision-making. Around 24
lakh square Klometres of the country has been
mapped from the availible mappable area of
nearly 25 lakh sq. km. A heli-borme based survey
(state-of-the-zrt technology), has also been used
along with traditional exploratory methods for
rapid and accurate aguifer mapping. The
remaining area is likely to be mapped by March
2053, Regionwise aquifer management plans are
being prepared and shared with States.

There are around 65,025 monitoring stations
in India, which include 7,885 awtomated stations.
The numbers are set to go beyond 84,000; in
this, the number of automated stations will rise o
owver 35,000, with a special foous on identified
high groundwater extracting industrial and urban
clusters and groundwater stressed regions.
Besides other quality-related exercises, samples
from fimed Iocations are obtained to check for the
presence of beavy and trace metals, Dynamic
groundwarer assessments will be done annually
i and a groundwater estimation committes
formeed to revise the assessment methodology, A
software, ‘Indiz-Groundwater Resource
Estimation Swsterm (N-GRES)', has also been
developed,

The completion of groundwater assessment in
20022 in abour five months (against the two to
three years) shows that a ime-bound and
scientific approach is being adopred to monitor
precious water resources. The findings of the
groundwater assessment also indicate a positive
inclination inthe management of groundwater.

According to the latest assessment, there has

been a 3% reduction in the number of
‘overexploited” groundwater units and a 4%
increase in the number of *safe’ category units as
compared to 2007, There was an improvement in
groundwater conditions in 909 units. The
assessment also showed a reduction in annual
extraction (of about 9.53 billion cubic meters);
the data for irrigation, industrial and domestic
use, respectively, is 208,49 BCM, 3,64 BCM and
27.05 BCM. Overall extraction saw a dedining
trend, of abowt 3.25% sinee 2017,

Some of this success may be attribuzed to
implementation of comprehensive groundwater
guidelines in 2020 for regulation in various
sectars and making the processes of issuing a
no-ohjection certificate transparent and
time-hound wsing a web-hased application. The
government's interventions in enabling a positive
impact on the overall groumdwater scenario in
Indsa, reflect the spirit of cooperative federalism
in managing this precious resource. That around
9.37 BCM of additional groundwater potential was
created through artificial water conservation
structures is an example of this impact.

Need for source sustainahility

As one of the fastest growing economies, India
will need adequate groundwarter resources to
manage anthropogenic pressures, It is important
to ensure source sustainabillty o provide safe
drinking water to all rural households by 2024,
under the Jal Jesvan Mission.

Communities will have to manage their
groundwater resources better with the help of
various government agencies and
non-governmental organisations, In the context
of climate change, as uncertainties will increase
with connection with groundwater rescurces,
efforts must be made to find solutions that are
essential for sustainable development. The
groundwaler Fesource assessment report 2022
shows a brighter future for groundwater
situations in the country as the initiatives taken
by variows governments have begun vielding
results. This is a new beginning and steps must be
taken to make India a water surplus nation, thus
fulfilling the objective of a key United Nations
Sustainable Development Goal, of water for all.
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India sends notice to Pak.
to amend 1960 Indus pact

Islamabad approaches court of arbitration in The Hague raising concerns over two hydropower

projects in J&K; Indian officials say it goes against the pre-existing channel of dispute resolution

Suhasini Haidar

Kallol Bhattacherjee
NEW DELHI

ndia announced on
l Friday that it wants to

modify the 62-year-
old Indus Waters Treaty
(IWT) with Pakistan, citing
what it called Pakistan’s
“intransigence” in resolv-
ing disputes over the Kish-
enganga and Ratle hydro-
power projects, both in
Jammu and Kashmir.

India also protested Pa-
kistan's “unilateral” deci-
sion to approach a court of
arbitration at The Hague.

Sources said the govern-
ment had written to Pakis-
tan on January 25, calling
for modifications to the
treaty as per Article XII (3)
of the TWT that deals with
the “final provisions” of
the treaty. The first hearing
of the Pakistani case at the

Flow of life

The Indus river system is critical to both India and Pakistan.
A look at the Indus Waters Trezty of 1960

® The Indus system
of rivers comprises
the main river and its
tributaries, namely
Ravi, Beas, Sutlej, \
Jhelum and Chenab |

® The treaty provides

India absolute control
of all the waters of the
eastern rivers — Ravi,

Sutlej and Beas

= Pakistan shall
receive for unrestricted
use all waters of the

Strong currents: The Beas flowing
| through Manaliin Himachal Pradesh,

® |ndia is permitted to use the waters
of the western rivers for domestic use,

western rivers — Indus,

Jhelum and Chenab

non-consumptive use, agriculture
and generation of hydro-electric
power subject to certain conditions

Permanent Court of Arbi-
trage at The Hague in the
Netherlands began on Fri-
day, with India boycotting
the court process.

The decision to issue
notice to Pakistan, with a

request for a response
within 90 days, is a major
step and could lead to the
unravelling and renegotia-
tion of the water-sharing
treaty. The treaty is often
seen as a rare example of

India-Pakistan consensus,
at a time when the two na-
tions have snapped trade
and cultural exchanges,
and most bilateral talks.
The sources said Pakis-
tan’s move to push the
World Bank for a Court of
Arbitration ran counter to
the pre-existing channel of
dispute resolution through
a “neutral expert” appoint-
ed by the World Bank.
Indian officials said the
“parallel processes” in-
stead of a “graded mechan-
ism” had led to a stale-
mate, adding that India
was left with no choice but
to demand that Pakistan
come to the table to nego-
tiate amendments to the
treaty. Officials declined to
comment on what modifi-
cations India wanted.

CONTINUVED ON
» PAGE 8
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India sends notice to
Pak. to amend IWT

Sources said that the clarification of the dispute
mechanism was at the top of the agenda for rene-
gotiation, adding that new inter-governmental ne-
gotations on the TWT would be an opportunity to
incorporate the “lessons learned” since 1960,
“The initiation of two simultaneous processes
on the same questions and the potential of their
Inconsistent or contradictory outcomes creates
an unprecedented and legally untenable situa-
tiom, which risks endangering IWT itself” the
sources said, adding that *Pakistan's actions have
adversely impinged on the provisions of TWT and
their implementation, and forced ndia to isswe an
appropriate notice for modification of TWT.”

‘Diversionary move'

When asked, Pakistan's Foreign Afairs Ministry
(MFA) sald that the Indian reports on the notice
were "diversionary” and that the Court of Arbitra-
tion had been set up “under the relevant provi-
sions of the TWT™,

=As we speak, a Court of Arbitration is holding
its first hearing in The Hague on Pakistan’s ohjec-
tions to the Kishenganga and Ratle Hydroelectric
Projects,” Pakistan’s MEA spokesperson Mumtaz
Zahra Baloch told reportess on Friday.

The World Bank declived 1o comment on the
latest move by India. However, a World Bank
statement on its current position, given to The
Hindu, said that the World Bank had acted as
“mandated by the treaty and that the preserva-
tion of the TWT is one of its “highest priorities™,

In October 2022, the World Bank had appoint-
ed neutral expert Michael Ling, and another exp-
ert Sean Murphy, as Chaimman of the Court of Ar-
bitration, and convened meetings with Indian and
Pakistani officials in November to “handover” the
process.

Treaty crucial for peace, development

“The Treaty has been a profoundly important in-
ternational agresment insupport of peace and de-
velopment for South Asia and has been hailed as
one of the most successful transboundary water
management treaties in the world,” the World
Bank said. The Indus treaty, that divided up the
six Himalayan rivers equally between India and
Pakistan, allows India the unrestricted use of all
water from the 3 eastern tributaries of the Indus
river {Sutlej, Beas and Favi) while Pakistan re-
ceives use of the western tributaries (Indus or
Simdhu, Jhelum and Chenab),

Pakistan had first raised objections to India’s
construction of the 330 MW Kishenganga hydroe-
lectric project on the Jhelum river back in 2008,
and then objected to plans to construct the 850
MW Ratle Hydroelectric Project on the Chenab
river as well. Both India and Pakistan differred on
whether the technical details of the hydel projects
conformed with the treaty, given that the Thelum
and Chenab were part of the “western
tributaries”,

Dispute resolution process

According to Article IX of the treaty that deals
with the “Settlement of Differences and Dis-
putes”, there are three posible steps to decide on
objections raised by either side: working within
the “Permanent Indus Commission” (PIC) of the
Indian and Pakistani delegation of water experts
that meet regularly; consulting a World Bank-ap-
pointed nevtral expert: or sefting up a court pro-
cess to adjudicate the case through the World
Bank and the Permaneit Court of Arbitrage
{PCA), However, while India has held that each
step must be fully exhausted before both sides
agree to moving on to the next step, Pakistan had
moved on without waiting for India’s concur-
rence, The neutral expert [ast met with Indian and
Pakistani negatiators in November 2022, while the
Permanent Indus Water Commission last met in
Dedhi in May 2022, and is due to be held in Lahore
this year.
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THE ancient town of Joshimath
located near the China border
is getting “hollowed out™ as
land sinking is taking the shape
of a much bigger crisis. Scien-
tists have found that "a large
part of Joshimath has become
hallow. " A huge amount of soil
has been washed away and
40-50-metre-deep cracks have
developed inside the ground at
about 460 places.”

Disaster management offi-
cials believe that in such a situ-
ation, at least 30% of the area
affected by landslides can col-
lapse anytime. “There is no al-
ternative except immediately
evacuate the nearly 4,000 affect-
ed people settled in the area,”
sald an official, adding that the
buildings with cracks will have
to be demolished soon.

On the other hand, Joshimath
residents took out a huge public
awareness rallv on Friday
against the National Thermal
Power Corporation (NTPC)
project. Hundreds of affected
people, including traders, took
to the streets and raised slogans
‘NTPC go back.' The road load-
ing to the NTPC township from
TCP Bazar was guarded by the
police. The area of the NTPC
project office has been convert-
ed into a cantotiment.

A Mational Institute of Hy-
drology team has found in its
findings that “land submer-
gence in Joshimath gradually

File No.T-74074/10/2019-WSE DTE
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30%b Joshimath can collapse, warn scientists

Disaster mgmit officials say a huge amount of soil washed away, cracks have developed inside ground at 460 places

Sinking town: Top institutes at work

At least eight
separate
studies are on
at Joshimath to
save the town.
These are:

L]
PFGEEﬂ against NTPC proct [abave); Hot
View being demalished inJoshimath on Friday | en

IIT Roorkee: Conduct: geatechnical survey of
Joshimath. Sclentists will find out what is the
load-hearing capatity of soil and rocks

Central Building Research

1

Wadia Institute of Himalayan

el Mount

NGRI, Hyderabad:
Making geclogical map
up to a depth of 50
meters in Joshimath,
Will submit its report in
I weeks

MNational Institute of
Hydrology {NIH): its
team will prepare a map
of the water flowing in
the ground

Geological Survey of
India {G51): To conduct
a study of rehabilitation
‘ In the affected area

Central Ground Water
Board (CGWB): WLl
ascertain the direction

Institute (CBRI): Tasked for
construction of pre-fabricated model
buildings for temporary rehab,
inspection of buildings & demolition

Geology: Responsible for selsmology
geophysical analysis as well as the
geophysical survey. Final reports will
be with institute In 2 months

and position of spring
water and Its flow
below the ground

lo

increased on the night of Janu-
ary 2. Meanwhile, muddy water
started seoping from the hilly
area behind the JP Company’s
residential area, which still re-
mains a puzzle for officials and
scientists.”

The report made available on
Friday says: "In the last 23 days,
over 2 crore litres of water has
leaked into the ground. This
amount of water is equivalent

to A large lake™

The most shocking report is
from the Mational Geophysical
Research Institnte, Hyderabad,
submitted to the nodal agency,
Central Building Research In-
stitute. It says “Joshimath’s
sloping mountain is built on a
pile of debris, the soil that was
covered with s.ones has been
washed away ir the water, The
lower part of the stones has be-

ath's ground movement is constantly monitored. The
institute’s final report will come in 3 months

come hollow, Therefore, the
ability to bear loads is gradual-
Iy disappearing.”

The report has been submit-
ted to the National Disaster

Management Authority
(NDMA). Sources said the
NDMA made a presentation be-
fore the home ministry on
Wednesday. Scientists believe
that after the final report of the
probe, the picture of Joshimath

Q

Joshimath's sloping mountain is built
on a pile of debris, the soil that was
covered with stones has been washed
away in the water. The lower part of
the stones has become hollow.

Mational Geophysical Resaarch Institute

could be more “frightening,”

Sources said the survey found
that there are 2,500 houses in
the land submergence area, in
which 4,000 people are affected.
At the same time, 30% of the
buildings with cracks have been
recommended to be demolished
immediately. It has also been
suggested to explore the possi-
bility of retrofitting the rest of
the buildings.

"The government’s attention
is focused on the opinion of sci-
entists as well as the interests
of the affected. A detailed blue-
print is being prepared for
this,” said the state minister in
charge of Joshimath, Dr Dhan
Singh Rawat. “The government
is fully sensitive to setting up
new cities and compensation
payouts for the displaced. They
will be rehabilitated as per the
oplnion of the affected people,”
he said.

Joshimath, also known as
Jvotirmath, is a city and a mu-
nicipal board in Chamoli dis-
trict. Located at a height of
6,150 feet, it is a gateway to sev-
eral climbing expeditions.
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OBJECTIVE OF NOTICE IS TO PROVIDE PAK OPPORTUNITY TO ENTER INTO INTERGOVERNMENTAL
NEGOTIATIONS WITHIN 90 DAYS TO RECTIFY MATERIAL BREACH OF THE TREATY: AN OFFICIAL

India Seeks Indus Waters Treaty
Modification, Sends Notice to Pak

Indus River System

RRENT DISPU
In 2015, Pakistan requested

for appointment of a neutral
expert to examine its technical

objections to India's Kishenganga and
Ratle Hydro Electric Projects

In 2016, Pakistan unilaterally

ll.“ refracted this request and pro-
posed that a court of arbitration
adjudicate on its objections

This unilateral Accordingly,

Comprises main river along with | Right bank tributary, | Ravi, Beas & Sutlej are eastern
iits five left bank tributaries — Ravi, | Kabul, does not flow | rivers while Chenab, Jhelum &
Beas, Sutlej, Jhelum and Chenab through India Indus main are western rivers
| INDUS WATERS TREATY |

At the time of Twao irrigation works, one at Treaty provides India an absolute
Independence, Madhopur on Ravi and the control of Ravi, Sutlej and Beas
Pakistan became other at Ferozepur on Sutlej, :

the lower riparian on which the Irrigation | "o<'Stah shallrecelvefor
country while In- canal supplies in Pun- & A ek
dia was the upper jab (Pakistan) had been mmn“"-

o S India i itted to use the waters

a IS permi use

A dispute thus arose of the western rivers for domestic
Negotiations held under the International Bank use, non-cnsumptive use, agricul-
for Reconstruction and Development (World Bank) tural and generation of hydro-
e culminated in the signing of the Indus Waters

N, Treaty in 1960

Notice sent because of the
‘neighbouring country’s
intransigence on solution
to differences over the
Kishenganga and Ratle
Hydro Electric Projects’

DipanjanRoy.Chaudhury
@timesgroup.com

New Delhi: India has sent a notice to Pakis-
tan seeking modification of the Indus Wa-
ters Treaty of September 1960, following the
neighbouring country’s “intransigence”™ on
a solution to the differences over the Kis-
hengangaand Ratle Hydro Electric Projects,
said people familiar with the matter.

The notice, sent on January 25 through
respective commissioners, was sent as
per provisions of Article XII (3) of the
treaty regulating sharing of waters of
cross-border rivers, they said.

“The objective of the notice for modifi-
cation istoprovide Pakistan an opportu-

action by Pakistan India made
violated the dis- aseparate
pute settlement request for the

S

_-""‘-': -

nity toenter into intergovernmental ne-
gotiations within 9 days to rectify the
material breach of the treatw This pro-
cess would also update the treaty to in-
corporate the lessons learned over the
last 62 years,” said one of the persons,
whodid not wish tobe identified.

In 2013, according to the people. Pakis-
tan requested for appointment of a neut-
ralexpert to examine its technical objec-
tions to India’s Kishenganga and Ratle
Hydro Electric Projects. However, in
2016, Pakistan unilaterally retracted
this request and proposed that a court of
arbitration adjudicate on its objections.

This unilateral action by Pakistan
was in violation of the graded mecha-

MOTICE AFTER VIOLATIONS
W ‘Faced withthe
E violations of the
provisions of the

treaty, India has been com-
pelled to issue notice of
modification’

gmiﬁmm matter to be

Article IX of referred toa

the treaty neutral expert
World Bank acknowledged this in 2016
and took a decision to ‘pause’ the initia-
§%75 tion of two parallel processes

i

,l:;ir and requested India and Pakistan
74" to seek an amicable way out

nism of dispute settlement envisaged
by Article IX of the treaty, said the peo-
ple. Accordingly, India made a separa-
te request for the matter to be referred
toaneutral expert, they said.

The initiation of two simultaneous pro.
cesses on the same questions and the po-
tentialof their inconsistent or contradic-
tory outcomes ereates an unprecedented
and legally untenable situation, which
risks endangering the treaty, according
to the people. The World Bank acknow-
ledged this in 2016 and took a decision to
“pause” the initiation of two parallel pro-
cesses and request India and Pakistan to
seek an amicable way out, they said,

Despiterepeated efforts by India tofind
a mutually agreeable way forward, Pa-
kistan refused to discuss the issue du-
ring the five meetings of the Permanent
Indus Commission from 2017 to 2022, sa-
id people with knowledge of the matter.

At Pakistan's continuing insistence, the
World Bank recently initiated actions on
both the neutral expert and court of arbit-
ration processes, Such parallel considera-
tion of the same issues is not covered un-
der any provisionof the treaty. Faced with
such violation of the provisions of the tre.
aty, India has been compelled to issue noti.
ceof modification, said the people.

SOURCE: PT1| OPB
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India sends notice to Pak,
seeks changes In pact

PRESS TRUST OF INDIA
Mew Delhi, 27 January

for modification of the Indus Waters

Treaty (IWT) in view of Islamabad’s
“intransigence” in the implementation of
the pact, inked over six decades back for
matters relating to cross-border rivers,
government sources said on Friday.

The notice sent onJanuary 25 through
respective commissioners for Indus
waters, is set to open up the process for
making changes to the rreaty.

“The objective of the notice for modi-
fication is to provide Pakistan an oppor-
tunity to enter into intergovernmental
negotiations within 920 days to rectify the
material breach of IWT. This process
would also update IWT to incorporate the
lessons learned over the last 62 years,”
said a source,

It is learnt that India issued the notice
in view of Pakistan’s “intransigence” on a
solution to the differences over the
Kishenganga and Ratle Hydro Electric
Projects. The notice was sent as per pro-
visions of Article XII (3) of TWT.

India has always been a steadfast sup-
porter and a responsible partner in imple-
menting IWT in letter and spirit,
sources asserted.

“However, Pakistan’s actions have
adversely impinged on the provisions of
IWT and their implementation, and
forced India to issue an appropriate notice
for modification of the pact,” said
another source.

In 2015, Pakistan requested the
appointment of a neutral expert to exam-
ine its technical objections to India's
Kishenganga and Ratle Hydro Electric
Projects (HEPs).

In 2016, Pakistan unilaterally retracted
this request and proposed that a Court of
Arbitration adjudicate on its objections,
the sources said. They said this “unilateral

I ndia has issued a notice to Pakistan

action” by Pakistan is in contravention of

the graded dispute settlement mechanism
envisaged by Article I of IWT.
Accordingly, India made a separate
request for the matter to be referred to a
neutral expert. “The initiation of two
simultaneous processes on thesame ques-

The notice has been issued in view of Islamabad’s *intransigence’
implementation of the pact, inked over six decades ago

tions and the potential of their inconsis-
tent or contradictory outcomes creates an
unprecedented and legally untenable sit-
uation, which risks endangering IWT
itself,” the
source said.

“The World Bank acknowledged this
itself in 2016, and took a decision to ‘pause’
the initiation of two parallel processes and
request India and Pakistan to seek an ami-

L —

PHOTO: PTIFILE

cable way out,” it said. According to
sources, despite repeated efforts by India
to find a mutually agreeable way forward,
Pakistan refused to discuss the issue dur-
ing the five meetings of the Permanent
Indus Commission from 2017 to 2022.

They said that at Pakistan’s continuing
insistence, the World Bank has recently ini-
tiated actions on both the neutral expert
and Court of Arbitration processes.
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The what and why of a decades-old conflict

Atthetime of Independence, the culminated in the signing ofthe Indus
boundary line between Pakistan and WatersTreaty in1960. The treaty was
India was drawn right acrossthe Indus signed in Karachi by Field Marshal

Basin, leaving Pakistan as the
lower riparian and India asthe
upperriparianstate. Two
important irrigation works —
one atMadhopur on the Ravi

Mohammad Ayub Khan, then
President of Pakistan;
Jawaharlal Nehru, then Indian
Prime Minister; and W AB lllif of
the World Bank, on September

riverand the other at 19,1960, with its effective date
Ferozepur on the Sutlej —on - beingApril1.
whichtheirrigation canal The treaty contains a preamble,
supplies in Punjab (Pakistan) had been 12 articles and eight detailed annexures.
completely dependent, fell inside the It provides India an absolute control of all
Indian territory. A dispute thus arose the waters of eastern rivers of the Indus -
between the two countries regardingthe  Ravi, Sutlej and Beas. Pakistan wasto
utilisation of irrigation waterfrom the receive for unrestricted use waters of the
existing facilities. Negotiationsunderthe  westernrivers — the Indus, Jhelumand
International Bank for Reconstruction Chenab —which India is under obligation

and Development (World Bank) to let flow beyond permitted uses. PTI
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